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ASIA PACIFIC =
MENTAL CAPACITY: SINGAPORE

A decisive moment

Lee Chiwi reviews Re BKR, arecent ruling of the Singapore Court
of Appeal dealing with mental capacity and undue influence

KEY POINTS

What is the issue?? Re BKRis a leading Singapore
judgment on mental capacity, dealing with the
tests and law of whether a person is able to make
decisions relating to their property and aftairs.

)]

What does it mean for me? Trustees setting up

trusts settled by clients who may be on the verge of
mental incapacity or under undue influence will
find the judgment contains useful comments.

What can I take away? Trustees need to review
their onboarding pr to ensure they do not
set up trusts where clients in fact lack the ability
to make such decisions.

Re BKRis a recent decision of Singapore’s Court of
Appeal relating to a dispute concerning the mental
capacity of a multimillionaire.! Applications were
made pursuant to the Mental Capacity Act (the MCA)?
which related to allegations that BKR was not able to
make decisions relating to her property and affairs
because of her mental impairment. Issues also
concerned undue influence and the ulterior motives
of the parties to the action.

A detailed discussion of the court’s decision is
beyond the scope of this article; the decision runs to
some 108 pages, with the court’s discourse on the issues
that arose, its findings and its exposition of the law.
Undoubtedly, other legal commentators will in due
course elaborate further on the court’s decisions on
various issues, including:

e Whether an assessment of P’s mental

capacity takes into account P’s actual

circumstances.

e The correct approach in MCA proceedings
where mental impairment interacts with
undue influence.

o The procedure and practice in MCA proceedings
to depart from an adversarial model of litigation
towards a more inquisitorial model.

This article instead focuses on the comments and
findings of the court in relation to the capacity of BKR as
regards her setting up a trust. This may be of particular
interest to trustees involved in setting up trusts for
clients who may in fact be incapable of carrying out such
acts or who are vulnerable to the influence of others.

FACTS AND BACKGROUND
The parties involved in this case come from a prominent
and very wealthy family in Singapore. The third
respondent (BKR) had a net worth of some SGD200
million, largely coming from inheritance. Some of
her family members had alleged that she had lost her
mental capacity and that her declining memory had
worsened over the years, warranting concerns from
her family and bankers in UBS, DBS and JP Morgan.

She has three children, of whom the first respondent,
a psychiatrist, is the youngest and married to the second
respondent. The middle child is a barrister in Hong
Kong and her eldest child is a doctor, referred to
respectively as ‘CK’ and ‘NG’. The relationship between
the siblings was not harmonious and lines were drawn
with CK and NG on one side, and the first and second
respondents on the other. BKR also has two sisters, who
were the appellants. It is against this background that
BKR repeatedly expressed the belief that this case was
an action brought by CK, abetted by the appellants,
in an attempt to gain control over and access to her
substantial wealth. The appellants claimed that the first
respondent and her husband, the second respondent,
manipulated and influenced BKR for financial benefits.

CREATION OF THE TRUST

The trust in question was dated 26 October 2010 and
created with DBS. The trustee was a BVI trust company.
By way of background, BKR had created two other trusts
with two different banks in 2007. One was with JP
Morgan to provide for herself; the other was with UBS
to provide for the education of her eight grandchildren.
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Teece Hodgson & Ward is one of the longest established law
firms in Sydney specialising in wills and estates. We are the
only firm with six Law Society of New South Wales accredited
specialists in that practice area.

We specialise in:

% estate planning and trusts
< probate and estate administration
+ estate disputes

% powers of attorney and guardianship law
Our clients include institutional trustees, overseas law firms,
corporations and private clients seeking a high level of
expertise in both Australian and multi-jurisdictional estate
matters.
Our firm also has considerable expertise and depth in
business and commercial law and property law, with
accredited specialists in each of those areas.
For more information, visit our website: www.teece.com.au
or contact one of our estate law partners:
Richard Neal is co-author of Mason and Handler Succession Law
and Practice NSW and a co-author (with Craig Birtles of this firm)
of Hutley’s Australian Wills Precedents 8th edition.

Richard Neal Deborah Linwood
John Maitland Anthea Kennedy

1 Chifley Square, Sydney NSW 2000, Australia

&+ 612 9232 3733 mail@teece.com.au

M

ESSIONAL W
rOF sl
Y//ITMHED

T N—

www.profwills.com

WiLLs For EXPATS
STEP members looking for Will Writing support....

We specialise in Wills for Expats (any nationality and
living in any country) with assets in two, three, or more
countries.

We are skilled in succession rules of the home country
and how that fits with where resident today.

Business interests (if applicable) and all other assets
properly distributed when your client goes.

Where is the client domiciled? What estate taxes and
forced heirship considerations are there? Is there a way
to mitigate them ?

We help with the proper appointment of guardians where
applicable.

We are a firm with STEP-qualified employees and a legal
backgound.

Get in touch for Will Writing support.
enquiry@profwills.com

WIiLLS + ESTATE PLANNING
Asia’s PREMIER WILL WRITING SERVICE
Kuala Lumpur ¢ Penang ¢ Bangkok ¢ Singapore ¢+ Hong Kong

Bodnar Horvath

Solicitors and Notaries

Bodnar Horvath is a boutique commercial practice with experience in advising individuals and companies in the following areas:

1. Wills, probate, trusts and private client matters

2. Company formation, administration and corporate structuring

3. Mergers, acquisitions and joint ventures
4.  Regulatory compliance
5.  Intellectual property

6. Employment law

7. Property purchase and rental agreements for Hong Kong and Thailand

8.  Immigration including advice on employment/investor visas and residency requirements

The firm comprises 4 Hong Kong qualified lawyers, 3 of whom are qualified to practice in England and Wales.

Suite D, 16/F., On Hing Building, 1 On Hing Terrace, Central, Hong Kong.
Tel: (852) 2530 2389 Fax: (852) 2804 6745 2810 1703

Website: www.bodnarhorvath.com Email: nick@bodnarhorvath.com
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“When practitioners
face clients with
potential issues of mental
incapacity, they need to
ensure that the client
clearly understands

the objectives for

setting up a trust”

The trust names a specific company beneficiary ([B]
Ltd) and a class of beneficiaries, being ‘Charities to be
determined’. In a letter of wishes also dated 26 October
2010, BKR expressed her wishes that:

e an amount of SGD5 million be settled into [B]

Ltd’s bank account and replenished periodically;
e upon her death, [B] Ltd should have its bank

account balance topped up to SGD10 million

and [B] Ltd should then become the sole
property of the protector; and
o after her death, the trustee should apply

the trust property to charitable causes as

recommended by a philanthropic panel to

be chaired by the first respondent.

Until 27 July 2012, it does not appear that there was
any express provision as to what the money in [B] Ltd’s
bank account would be used for during BKR’s lifetime; it
was only on that day that a deed of understanding was
entered into between the third respondent, the trustee
and the first respondent, which provided that [B] Ltd’s
monies would be used for the ‘exclusive purpose of
maintaining [the third respondent]’.

THE COURT’S FINDINGS

The court, in determining whether BKR was unable

to make decisions relating to her property and affairs,
scrutinised her decision in setting up the trust. The
court could not see any good reason for establishing
the trust. If it was meant to provide for the third
respondent’s material needs during her lifetime,

there was already in existence a trust with JP Morgan.
Furthermore, prior to the execution of the deed of
understanding on 27 July 2012, some 21 months after
the trust was created, it appears that there was no legal
obligation on the trustee to apply the money in [B] Ltd’s
bank account towards the third respondent’s needs. If
the objectives of the trust were meant to ensure that a
substantial portion of her wealth was put to charitable
purposes; make a gift of SGD10 million to the first
respondent; and disinherit her other children, CK and
NG, after her passing, this could all have been achieved
by making the relevant bequests in a will.

The court found her ability deficient to use and
weigh the information relevant to her decision to set
up the trust, as she was unable to explain why it was
necessary or even desirable to create the trust. She
did not seem capable of (i) considering whether one of
these objectives was already being met by other trust

1 ReBKR[2015] SGCA
26, Court of Appeal
- Civil Appeal No.27
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arrangements already in existence, and (ii) assessing
the relative merits and demerits of setting up the
trust versus drawing up a will. Moreover, the evidence
suggested that those were not in fact her objectives.

It is apparent that the third respondent believed that,
had she not established the trust, CK would have
come after it and eventually left her bereft. The court
also found a strong case for inferring that the third
respondent was acting under the undue influence of
the first and second respondents when she established
the trust and transferred her assets to DBS. In this
connection, the court also found it material that, in
BKR’s dealings with UBS and JP Morgan, she had
given inconsistent and conflicting instructions to

her bankers, such as in her decision to transfer all

her UBS assets to DBS.

The court eventually ruled that the statutory tests of
mental incapacity under the MCA had been met, arising
from a combination of mental impairment and the
circumstances of the undue influence to which BKR was
subject. The court also held that she lacked the ability to
make the decision to set up the trust (and the decision
to transfer her UBS assets to DBS), notwithstanding the
assistance she had received, and that the practicable
steps taken by her present professional advisors were
not sufficient to help her retain her decision-making
ability. Accordingly, the court ordered that those
decisions were to be set aside and deputies were
to be appointed.

CONCLUSION

When trust practitioners face clients with potential
issues of mental incapacity or possibly under the undue
influence of other persons, they need to ensure that the
client clearly understands the objectives for setting up
atrust. The decision in BKR establishes that it will be
necessary that the client has the ability to understand
the information relevant to the decision to set up the
trust. Such information includes how the trust will
work, what benefit the client stands to gain from it,

and what costs and risks are involved. It will also be
incumbent on the practitioner to take time to explain
the distributions, the amounts and the persons who
will benefit from the trust.

If another instrument, such as a will, could similarly
achieve the client’s objectives, then practitioners should
raise and compare the pros and cons of either using a
trust or drawing up a will. Red flags are also raised
where certain children are excluded as beneficiaries but
other children benefit substantially or are appointed as
protectors without clear rationale. Finally, the letter of
wishes also provides much insight into the trust
objectives of the client, and practitioners should also
be wary if this was drawn up under the undue influence
of others.

MENTAL CAPACITY
SPECIAL INTEREST GROUP

The Mental Capacity Special Interest Group focuses
on the increasing importance and relevance of issues

concerning capacity in all aspects of legal work relating
to inheritance and succession planning.

Find out more at: www.step.org/
mental-capacity-special-interest-group
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